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Agreements which purport to exclude the jurisdiction of courts other than those specifically named and which relate to the 


adjudication of future controversies are unenforceable in some states. ! 


Other states authorize the selection of a future forum by agreement of the parties.” However, the enforceability of a forum 
selection provision depends on whether it is fair and reasonable.” Moreover, the provision must have been obtained through a 


freely negotiated agreement.’ Factors to be considered when determining the validity of a forum selection clause include— 


— whether both parties to a contract are for-profit, commercial entities;> 


— the fact that the forum selection clauses at issue were located in the invoices made by one party, but the parties’ original credit 
agreement did not contain a forum selection clause, and the evidence was in conflict as to whether the parties consciously 


bargained for the invoice terms; 


— the disparity of bargaining power between the parties,’ provided that there is evidence of the stronger party's unfair use of 
its superior power to impose the contract on the other party, and that the covenant is not within the reasonable expectations 


of the weaker party;° 


—  unconscionability and abuse of economic power;” 


— a provision for a neutral forum, £? or a forum where there would be many contacts between the parties under the terms of 


the agreement; !! 


— inconvenience; |” and 

— a public policy that the courts be open to every person. 13 
Where a forum selection clause is not separately disclosed, it is nevertheless binding where the businesses are dealing at arm's 
length, the disputing party read each agreement and had the opportunity to discuss the contracts prior to signing, the clauses 


constitute a part of the agreements that are each two pages in length, are located in close proximity to the signature elements, 


and are in the same font style and size as all other provisions. 14 


Observation: 


An agreement contained in a contract which authorizes the laying of venue in a particular court, place, or county, as distinguished 


from one which requires that venue be laid in a specified place, is generally valid and enforceable. However, other jurisdictions 


state that when venue is specified in a forum selection clause with mandatory or obligatory language, the clause will be enforced. !° 
Accordingly, a contractual choice of forum clause designating the forum cannot serve as the sole basis for asserting in personam 


jurisdiction over an objecting, nonresident defendant. !? Moreover, an agreement to litigate in a certain forum does not necessarily 
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imply an additional, separate agreement to submit to the jurisdiction of that forum if personal jurisdiction would not otherwise 


be available. !7 
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